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Horbi qullugcular torafindon toradilon vazifs cinayatlori
kontekstinds harbi asirlorls raftarin beynolxalq-hiquqi
aspektlori

Aytac Allahverdiyeva!” "', Elnara Quliyeva!

Xiilasa. Maqgaloda harbi qulluggular tarafindan toradilon vazifa cinayatlari va horbi asirlorla raftarin
beynalxalg-hiiquqi aspektlori kompleks sokildo tohlil edilmisdir. Tadgigat zamani miiayyan
olunmusdur ki, miiasir silahli miinaqisalor soraitinda beynalxalq humanitar hiiququn pozulmasi
hallart daha ¢ox harbi qullugeularin xidmoati salahiyyatlorindon qanunsuz istifada etmasi va
beynalxalg hiiquq normalarina amal etmomasi ilo baghdir. Xiisusilo horbi asirlora qgarsi isgonca,
geyri-insani va layaqati al¢aldan raftar, ganunsuz saxlanma, tohliikali saraitds yerlosdirma va digar
zoraki harakatlor beynalxalq hiiqugda miihariba cinayatlori kimi giymatlondirilir.

Mbaqalads 1949-cu il tarixli 11l Cenevra Konvensiyasi, 1977-ci il tarixli Olava Protokollar va
Beynalxalgq Cinayat Mahkamasinin Roma Statutu asasinda harbi asirlarin beynalxalg hiiquqi miidafia
mexanizmlori tohlil edilmisdir. Bununla yanasi, harbi qullugcular torafindaon toradilon vazifa
cinayatlorinin anlayisi, obyektiv va subyektiv alamatlori, homin cinayatlorin subyekti va obyekti
hiiqugi baximdan aragdirilmisdir. Toadqiqat zamani komandir masuliyyati, fordi beynalxalg cinayat
masuliyyati va doviatlorin beynalxalg-hiiquqi masuliyyati masalalori beynalxalg tribunal va
mahkamalarin tacriibasi asasinda qiymatlondirilmisdir.

Arasdirma naticasinda miiayyon edilmigdir ki, horbi asirlorlo bagh hiiquq pozuntular: yalniz
beynalxalg humanitar hiiququn deyil, ham da horbi xidmatin asas prinsiplorinin va horbi intizamin
pozulmast ilo miisayiat olunur. Bu baximdan beynalxalq vao milli hiiquqi mexanizmlorin
tokmillosdirilmasi, beynalxalq humanitar hiiququn effektiv tatbiginin tomin olunmast va harbi
qulluggularin hiiquqi hazirliq saviyyasinin artirilmast xiisusi ahamiyyat kasb edir.

Acgar sozlar: horbi qulluggu, vazifo cinayatlori, harbi asirlar, beynalxalg humanitar hiiquq, miihariba
cinayatlori, komandir masuliyyati, Cenevra Konvensiyasi
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International Legal Aspects of the Treatment of Prisoners of
War in the Context of Official Crimes Committed by Military
Personnel

Aytaj Allahverdiyeva!” "/, Elnara Guliyeva'

Abstract. The article comprehensively analyzes the international legal aspects arising from official
crimes committed by military personnel and the treatment of prisoners of war. The research revealed
that, in the context of modern armed conflicts, violations of international humanitarian law are
mainly connected with the unlawful abuse of official authority by military personnel and the failure
to comply with international legal norms. In particular, torture, inhuman and degrading treatment,
unlawful detention, placement in dangerous conditions, and other violent acts committed against
prisoners of war are regarded as war crimes under international law.

The article examines the international legal protection mechanisms for prisoners of war on the basis
of the 1949 Third Geneva Convention, the 1977 Additional Protocols, and the Rome Statute of the
International Criminal Court. In addition, the concept of official crimes committed by military
personnel, their objective and subjective elements, as well as the legal characteristics of the subject
and object of these crimes are analyzed from a legal perspective. During the research, issues of
command responsibility, individual international criminal responsibility, and the international legal
responsibility of states were evaluated on the basis of the practice of international tribunals and
courts.

The research concludes that violations related to prisoners of war constitute not only breaches of
international humanitarian law, but are also accompanied by violations of the fundamental principles
of military service and military discipline. In this regard, the improvement of international and
national legal mechanisms, ensuring the effective implementation of international humanitarian law,
and increasing the level of legal training of military personnel are of particular importance.

Keywords: international humanitarian law, target selection, war crimes, Azerbaijani military law,
Criminal Code, Patriotic War
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Giris

Miiasir silahli miinaqisolor zamani beynolxalq humanitar hiiququn on aktual problemlorindon biri
horbi asirlorlo roftar masolasidir. Beynolxalq hiiquq normalari silahli miinaqisods istirak imkanini
itirmis soxslorin, xiisusilo horbi asirlorin miidafiasini tomin etmoyi dovlatlorin vo silahli qiivvelarin
osas vozifolorindon biri kimi miioyyon edir. Lakin beynoslxalq tocriiba gostorir ki, silahli miinaqisolor
zamani1 horbi ssirlorle bagl hiiquq pozuntularinin miithiim hissasi mahz harbi qulluqgular torafindon
toradilon vozifo cinayatlori noticosindo bas verir. Bu baximdan horbi qulluqgularin xidmoti
foaliyyotinin beynolxalq humanitar hiiquq normalari ilo alaqoli sokildo arasdirilmasi miithiim elmi vo
praktiki chomiyyat dastyir.

1949-cu 1l tarixli III Cenevro Konvensiyasi harbi asirlorin miidafissini beynoalxalq hiiququn osas
prinsiplarindon biri kimi miisyyon etmisdir. Homin Konvensiyaya asason, horbi asirlors qarsi isgonca,
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geyri-insani vo loyagoti algaldan raftar, ganunsuz saxlanma va zor totbiqi qadagan olunur. 1977-ci il
tarixli ©lava Protokollar iso beynalxalq va geyri-beynalxalq silahli miinaqigalor soraitinde bu miidafio
mexanizmlorini daha da genislondirmisdir (Geneva Convention Relative to the Treatment of
Prisoners of War,1949). Roma Statutunda da horbi osirlora qars1 téradilon agir hiiquq pozuntular
miiharibs cinayatlori kimi miioyyon edilmisdir (Rome Statute of the International Criminal Court,
1998). Mogalods miiqayisali-hiiquqi, normativ-hiiquqi tohlil, sistemli analiz vo doktrinal yanagsma
metodlarindan istifado olunmusdur. Bu metodlar vasitasilo beynolxalq miiqavilslar, beynalxalq
mohkomao tocriibasi, beynalxalq humanitar hiiququn prinsiplori vo Azarbaycan Respublikasinin
ganunvericiliyi kompleks sokilda tohlil edilmisdir. Maqalanin elmi yeniliyi ondan ibaratdir ki, harbi
qulluggular torafindon toradilon vozifs cinayatlori ilk dofo olaraq horbi asirlorlo roftar problemi ilo
qarsiligh olaqade sistemli sokildo arasdirilmis, beynolxalq humanitar hiiququn pozulmasmin hom
fordi, hom do dévlat mosuliyyati baximindan naticolori qiymotlondirilmisdir.

Tadgiqat

Hoarbi qulluqgular torafindon téradilon vozifs cinaystlorinin anlayisi. Horbi qulluggular torafinden
toradilon vazifa cinayatlori dedikdo, horbi xidmotin normal foaliyyatine, harbi intizama vo xidmati
tabelik miinasibatlorine zoror vuran ictimai tohliikoli omoallor basa diisiiliir. Bu cinayatlor xiisusilo
silahl1 miinaqisoalor dévriinds beynoalxalq humanitar hiiququn pozulmasi ilo miisayist olunduqda daha
agir hliquqi noticolor yaradir. Horbi qulluqeu torofindon verilmis ganunsuz omr, xidmoti
solahiyyatlordon sui-istifads, horokotsizlik vo ya beynolxalq humanitar hiiququn toloblorine omaol
edilmomasi bir sira hallarda horbi asirlora gars1 yonalmis hiiquq pozuntularina sabab olur.

Azarbaycan Respublikasi Silahli Qiivvalarinin Daxili Xidmat Nizamnamasing asasan horbi qullugeu
horbi anda, qanunlara vo horbi intizam qaydalarina ciddi omal etmolidir (Azorbaycan Respublikasi
Silahl1 Qiivvalarinin Daxili Xidmot Nizamnamasi, 1994). Horbi qulluggunun asas vazifolori sirasinda
insan hiiquq vo azadliglarma hdrmat etmak, dovlst vo harbi sirri qorumaq, harbi xidmot borcunu
vicdanla yerino yetirmok xiisusi yer tutur. Buna goro do horbi qullugeunun xidmoti vozifslorini
pozaraq horbi asirlora qarst geyri-insani roftar etmasi yalniz beynolxalq hiiququn deyil, hom do milli
ganunvericiliyin pozulmasi hesab olunur (Azorbaycan Respublikasinin Cinayst Macallosi, 2024;
Azorbaycan Respublikasinin Cinayat Macollosinin kommentariyasi, 2019).

Horbi asirlarls raftar va beynalxalg humanitar hiiquq . Horbi osirlorin miidafiosi beynoalxalq humanitar
hiiqugda kompleks xarakter dagiyir vo hom miiqavilo, hom do adst hiiquq normalari ilo tomin olunur.
IIT Cenevro Konvensiyasi horbi osirlorin hiiquqi statusunu miioyyon etmoklo onlarin hoyatinin,
saglamligiin va loyagotinin qorunmasini dovlotlor {i¢lin hiiquqi 6hdslik kimi miioyyon etmisdir.
Konvensiyaya osason horbi osirlora garsi isgonco verilmosi, qoddar vo geyri-insani roftarin totbiqi,
ganunsuz coza tadbirlori va tohliikali soraitdo saxlanma gadagandir.

Silahli miinaqiselor zamani horbi qulluqgular torafindon toradilon vozifo cinayatlori oksor hallarda
mohz horbi asirlorlo raftar zamani meydana ¢ixir. Osirlorin diismon dovloto garsi horbi omaliyyatlarda
istirak etmoyoa mocbur edilmasi, onlara qarsi tibbi vo bioloji eksperimentlorin aparilmasi, canli sipar
kimi istifado olunmasi beynolxalq hiiquqda miiharibs cinayatlori hesab olunur. Bu amollor horbi
qulluggularin xidmoti solahiyystlorindon qanunsuz istifado etmosinin vo beynolxalq humanitar
hiiququn fundamental prinsiplorini pozmasmin naticasi kimi qiymatlondirilir. A.Kassese qeyd
etmisdir ki, horbi osirlorin miidafiosi beynolxalq hiiququn humanistlosdirilmasinin  osas
gostoricilorindon biridir (Popov, 1997; Noone, 2004). V.Sabas iso Roma Statutunda miiharibo
cinayatlorinin doqiq sokildo miioyyon edilmasinin beynalxalq cinayst hiiququnun inkisafinda miihiim
rol oynadigini vurgulamigdir (Sabas, 2015; Voneky, 2013).
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Miihariba cinayatlori va beynalxalg-hiiquqi moasuliyyat. Horbi osirlorlo baglh toradilon hiiquq
pozuntular1 beynalxalq hiiquqda miiharibs cinaystlori kimi qiymatlondirilir. Roma Statutunun 8-ci
maddoasino asason, isgonco, qeyri-insani raoftar, qosdon agir fiziki vo psixi zororin yetirilmosi vo
adalatli mohkoma hiiququndan mohrum etma beynalxalq cinayat mosuliyyati yaradan omollordir. Bu
cinayatlorin hiiquqi kvalifikasiyasi {i¢lin onlarin obyektiv va subyektiv torkib slamatlorinin miioyyon
olunmasi zoruridir. Obyektiv torof beynolxalq hiiquqgla qadagan edilmis horokatlorin térodilmosindo
ifado olunur. Subyektiv torof iso qosd vo kobud ehtiyatsizliq formasinda tozahiir edir. Cinayatin
subyekti horbi qulluqgular, komandirlor vo miioyyon hallarda xiisusi solahiyyot verilmis soxslor ola
bilor. Homin cinayatlorin obyekti iso horbi asirlorin hoyati, saglamlig1 vo loyaqgotidir. Beynolxalq
hiiqugda miiharibo cinayotlorino goro mosuliyyatin osas prinsipi fordi cinayat mosuliyystidir
(Henckaerts & Doswald-Beck, 2005; Cassese, 2008). Bu prinsipa asason cinayot tdrodon soxs
vozifasindon vo statusundan asili olmayaraq mosuliyyato colb olunmalidir. Bununla yanasi, dovlotlor
do 6z silahl1 qiivvalorinin ganunsuz horokatlorine gora beynoslxalg-hiiquqi masuliyyot dasiyirlar. Bu
mosuliyyat restitusiya, kompensasiya vo satisfaksiya formasinda hoyata kegirilo bilor. Komandir
mosuliyyati institutu bu sahodo xiisusi shomiyyoto malikdir. Komandir tabeliyindo olan soxslorin
toratdiyi cinayatlor barodo molumatli oldugu halda onlarin garsisini almadiqda vo ya homin soxslori
mosuliyyats colb etmadikds beynolxalq hiiquga asason mosuliyyat dasiyir.

Notica

Aparilmis todqigat gostorir ki, horbi qulluggular torafindon toradilon vozifo cinayatlori ilo horbi
osirlorlo bagl hiiquq pozuntulari arasinda six hiiquqi slago mévcuddur. Silahli miinaqisolor zamani
horbi qulluggularin 6z xidmati salahiyystlorindon gqanunsuz istifado etmosi vo beynolxalq humanitar
hiiququn taloblorini pozmasi harbi ssirlorin hiiquq ve azadliqlarinin kobud sokildo pozulmasina sobab
olur. Bu baximdan hoarbi osirlorls qeyri-insani roftar yalniz beynolxalq humanitar hiiququn deyil, hom
do horbi xidmotin osas prinsiplorinin pozulmasi hesab edilir. Beynolxalq hiiquq normalar1 vo
beynoalxalq mohkoms tocriibasi gostorir ki, horbi asirlorls bagl hiiquq pozuntularina géro hom fordi,
hom do dovlot masuliyyati yaranir. Xiisusilo komandir mosuliyyati institutu beynolxalq humanitar
hiiququn effektiv totbiqi baximindan miihiim ohomiyyot dasiyir. Bununla yanagi, miiasir silahli
miinaqisolorin yaratdigi yeni cagirislar beynolxalq vo milli hiiquqi mexanizmlorin daha da
tokmillosdirilmosini zoruri edir. Horbi qulluqgularin beynoslxalq humanitar hiiquq iizro hiiquqi
hazirligimin artirilmasi, harbi intizamin giliclondirilmasi vo harbi ssirlorle roftar sahasinds beynalxalq
hiiquq normalarina ciddi amal olunmas1 beynolxalq tohliikasizliyin tomin edilmasi baximindan x{isusi
oshomiyyat kosb edir.
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